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QUESTIONS PRESENTED 
1. In light of the circumstantial nature of evidence adduced at trial and 
its inconclusiveness with respect to appellant's knowledge of or participation in 
the offense, and in the absence of any identification of the principals who com- 
mitted the offense was the Court's denial of appellant's motion for a judgment 


of acquittal erroneous in thht a reasonable mind could not fairly conclude be- 


yond a reasonable doubt fee appellant was guilty of aiding and abetting the crime 


of robbery? : 

2. Where the Government's evidence was weak and insubstantial, did 
the conduct of the prosecutp- in asking leading questions, in arguing to the jury 
matters unestablished by proof, and, during rebuttal argument, in commenting 
on appellant's failure to take the witness stand sway the judgment of the jury so 
as to substantially impair appellant's right to a fair trial? 

3. Did the court commit prejudicial error in failing to include in its 
charge to the jury, on the f eight to be accorded circumstantial evidence, an 
instruction to the effect that absent substantial facts excluding every reason- 


able hypothesis except guilt, the verdict must be not guilty? 
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STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Trial Court Erred in Denying 
Appellant's Motion for Judgment of 
Acquittal as an Aider and Abettor 
Absent Identification of the Principals 
and Evidence Establishing Appellant's | 
Knowledge of and Active Participation | 
in the Offense 


The Conduct of the Prosecuting 
Attorney in his Examination of 
Witnesses and Remarks to the Jury 
Constituted Plain Error Affecting 
Substantial Rights of the Appellant----- 


The Court's Incomplete Charge to 
the Jury Respecting the Weight to be 
Accorded Circumstantial Evidence 
Constituted Plain Error 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


George N. Dezl, appellant, was tried and convicted in the United 


States District Court for the District of Columbia, Burnita Shelton Matthews, J. rn 


of aiding and abetting commission of the offense of robbery in violation of 

Title 22, District of Columbia Code, Section 2901. On May 12, 1967, the 
District Court entered a judgment and verdict against appellant. Appellant's 
motion for leave to prosecute an appeal without prepayment of costs was granted 


on June 23, 1967. The jurisdiction of this Court is invoked under 28 U. S.C, 
§1291. 


-2- 
STATEMENT OF THE CASE 

Appellant was arrested on August 17, 1966, and indicted October 24, 
1966, on two counts of the charge of robbery in violation of Title 22, District 
of Columbia Code, Section 2901, Upon a plea of not guilty he was tried before 
a jury on May 11, 1967, and, on May 12, 1967, convicted upon a verdict of guilty 
as charged on each count, and sentenced under the Federal Youth Corrections 
Act (18 U.S. C. §5010 (c)) for supervision and treatment for a period of eight (8) 
years. | 

At the trial of the case, witnesses for the Gorerpeneni Charles Lazar 
and Frances Robinson, testified that on August 17, 1966, while performing 

| 

cashier duties in the Save More Supermarket, 1531 F Street, N.E., Washington, 
D.C., they were held up at gun-point by three or four men and robbed of money 
contained in the cash register (Tr. 9-11, 28-31). They stated that this robbery 
occurred between approximately 11:30 a.m. (Tr. 37) anala few minutes before 
12:00 noon (Tr. 18), and that appellant was not one of thelrobbers (Tr. 12-13, 


34-36). | 


Robinson observed the robbers in their retreat from the Save More 
| 


enter the front door of an apartment house building situated across the street 
| 


from the store at 1524 F Street, N.E. (Tr. 31-32). 


| 
Another witness for the Government, Charles Crocker, identified 


| 
appellant as the driver of an automobile that,on August 17, 1966, at approxi- 


mately 11:00 a.m. , parked in an alley that ran between 1$th and 16th Streets, 
N.E., and behind 1524 F Street, N.E. (Tr.39, 41, 43, 48, 51). Crocker 


testified that, while the driver remained in the car (Tr. 45), four "parties" 
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alighted from the eutomobile and walked tow ards 16th Street (Tr. 41); that ten 
or fifteen minutes later (Tr. 51) "...the four fellows ran out the back of 
1524 F Street, and one was carrying a paper bag over his arm, and one was 


putting a pistol in his trousers, I guess" (Tr. 44); and that these persons got 


into the automobile in which appellant was seated and drove away (Tr. 48). 


Crocker's description of the automobile (Tr. 43) and of its license tag 


number (Tr. 47) when compared with the records of the District of Columbia 
Bureau of Motor Vehicles reflected. that the automobile was registered in the 
names of George Nelson Deal and Hallie Smallwood, who resided at 4820 C 
Street, S.E., Washington, D. C. (Tr. 58-59), the address at which appellant 
was arrested (Tr. 62) and the automobile was located (Tr. 63). 

Upon completion of the Government's evidentiary case, appellant moved 
the Court for a judgment of acquittal on the ground that the evidence presented 
was insufficient to sustain a conviction of the offense charged (Tr. 63-64). After 
hearing argument, the Court denied the motion (Tr. 68). 

The appellant rested without testifying or presenting evidence in his 


behalf (Tr. 68, 75-76). 


STATEMENT OF POINTS 
1. The circumstantial evidence against appellant was insufficient to 
convict him as an aider and abettor and the Court erred in denying appellant's 
motion for a judgment of acquittal. 
2. The presecutor committed prejudicial error in (a) asking leading 


questions, (b) arguing to the jury matters unsubstantiated by the evidence, and 
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(c) commenting adversely upon the appellant's failure to testify. 
3. The Court erred in omitting from its charge|to the jury the tradi- 


tional instruction as to the weight to be accomed circumstantial evidence. 
| 


SUMMARY OF ARGUMENT 


On the evidence of record, the Government failed to sustain its burden 
| 


of proving beyond a reasonable doubt that appellant aided and abetted the com- 
mission of the offense of robbery. The appellant was merely identified as the 
driver of an automobile from which four passengers alighted and subsequently 
reentered, on the date of and in the general vicinity of a robbery, and within 

the same approximate hour as the time of the robbery. | Neither the perpetrators 
of the robbery nor the persons accompanying appellant were identified or de- 


scribed. | 


In their worst light, appellant's activities as the owner and driver of the 
automobile were suspicious, but there was no testimony or other evidence from 


which a non-speculative inference could be drawn that he had knowledge of or 
| 


participated in an unlawful venture. 
| 
Crucial aspects of the Government's case were,| in major part, estab- 


| 
lished by improper leading questions of the prosecutor and supported by his 


opening and closing remarks to the jury on matters unsubstantiated by the evi- 


dence. In addition, during the course of rebuttal comments to the jury, the 


| 

prosecutor attacked the appellant's failure to testify, arguing inferentially that 
| 

the availing of such right was an attempt by the appellant and his court- 


appointed attorney to withhold from the jury disclosure of the truth. 
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In view of the inconclusive nature of the evidence, and particularly 
in light of the charge against appellant as an aider and abettor, the Court was 
bound to give the kind of instruction on circumstantial evidence that would re- 
quire the jury to arrive a‘ a verdict of not guilty unless the facts excluded every 


reasonable hypothesis except guilt. 


! ARGUMENT 


I 


THE TRIAL COURT ERRED IN DENYING APPELLANT'S 
MOTION FOR JUDGMENT OF ACQUITTAL AS AN AIDER 
AND ABETTOR ABSENT IDENTIFICATION OF THE PRIN- 
CIPALS AND EVIDENCE ESTABLISHING APPELLANT'S 
KNOWLEDGE OF AND ACTIVE PARTICIPATION IN THE 
OFFENSE 


(With respect to Point 1, appellant desires 
the Court to read the following pages of the 
reporter's transcript: 18, 23, 37, 38, 40-42, 
44, 45, 46, 48, 50-52.) 


A motion for judgment of acquittal must be granted "if there is no evi- 
dence upon which a nessonabre mind might fairly conclude guilt beyond a rea- 
sonable doubt*#**, Curley v. United States, 81 U.S. App. D. C. 389, 392-393, 
160 F. 2d 229, 232-233, cert. denied, 331 U.S. 837, 67S. Ct.15ll, 91 L. Ed. 
1850 asa) 

The Government produced only the barest kind of inconclusive circum- 


stantial evidence as to whether the persons who were in the company of appellent 


were the persons who robbed the Save More Supermarket, and as to whether 


1 / See also C Cephus v. United States, 117 U.S. App. D.C.15, 324 F.2d 893 
1963); Campbell v. United rates lS U.S. App. D. C. 30, 316 F. 2d 681 (1963); 
Cooper v. United States, 94 U.S. App. D.C. 343, 218 FE 2d 39 (1954). 
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appellant, in fact, had knowledge of and participated in such robbery as an 
aider and eel 

The only witness who identified appellant, Chaiies Crocker, testified 
on cross-examination that the events he observed in the alley behind 1524 F 
Street, N.E. in connection with the activities of appellant and his automobile 
passengers occurred at approximately 11:00 a.m. and took "between ten and 
fifteen minutes" (Tr. 51); whereas the Save More employees testified that they 

| 

were robbed in the store at approximately 11:45 a.m. (Tr.18, 23), or before 
noon (Tr. 37,38). Crocker's vagueness in describing four parties" who left 
appellant's automobile and "four fellows" who returned to it, together with the 


total absence in the record of any identification or physical description com- 


paring the persons in appellant's company and the robbers, establish the incon- 


clusiveness of the evidence that would require a reasonable person to have a 
| 


reasonable doubt. 
There were material discrepancies in Crocker's testimony: 
(a) He stated that the persons who got out of the automobile 
driven by appellant walked towards the Save More store. However, 
Crocker's view of this activity was impeded by his seated position 


within the center space of a ground floor office,| with windows 


3-1/2 feet by 3 feet in size fronting only on the alley. He acknowledged 
| 
that he could not see the Save More from the office (Tr. 40-42), and 
2/ 18 U.S.C. A. §2 (a) provides: '(a) Whoever commits an offense against the 


United States or aids, abets, counsels, commands, induces or procures its 
commission, is punishable as a principal." 
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that he, in Patt did not see these persons either enter or leave 

the Save More (Fr. 51, 52). 

(b) Crocker could not testify as to whether the motor of 
appellant's automobile was running (Tr. 50,51), despite his claim 

that he Bpproscnes to within fifteen feet of the car (Tr. 44). 

"Tt is still the ne that there can be no conviction of crime on circum- 
stantial evidence unlesgq the only possible inference to be derived from it is 
that of guilt. There myst be evidence which forecloses and makes impossible 
any other conclusion. " United States v. Kelly, 119 F.Supp. 217, 221 (1954), 
quoting Maryland & Virlini ia Milk Producers Ass'n. v. United States, 90 U.S. 
App. D.C. 14, 23,193 F.24 907, 917 (1951). Also see Laconte v. United States, 
330 F. 2d 700, 701 (10 Cir, 1964); Curtis v. United States, 297 F.2d 639, 641 
(5 Cir. 1961), cert. denied, 82 S.Ct. 867, 369 U.S. 838, 7 L. Ed. 2d 842. 

The case against appellant was one of aiding and abetting and guilt 
under such a charge "cannot be established by mere association. " Diaz- 


Rosendo v. United States, 364 F. 2a 941, 944 (9 Cir.1966); also Ramirez v. 


United States, 363 F. 24 33,34 (9 Cir.1966). "But knowledge that a crime is 


being committed, even when coupled with presence at the scene, is generally 
not enough to constitute;aiding and abetting. In Nye & Nissen v. United States, 
336 U.S. 613, 619, 69 S. Ct. 766, 93 L.Ed. 919 (1949), the Supreme Court said, 
_ quoting Judge Learned Hand in United States v. Peoni, 100 F.2d 401, 402 


(2 Cir. 1938): ; 
In ordex to aid and abet another to commit a crime it is 
necessary that a defendant "in some sort associate himself with 
the venture, that he participate in it as in something that he wishes 
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to bring about, that he seek by his action to make it succeed, ""' " 
Ramirez v. United States, supra. | 


United States v. Garguilo, infra. 
Appellant's activities in the alley, his absence from the immediate scene 

of the crime, and his general behavior, all as observed and recounted by Crocker 

below, refute the appearance of criminal knowledge and defeat the charge of 


| 
criminal conduct. Crocker testified: "...he [appellant] got out of the car and 


", "I saw him walk around the front of the car and bend down 


» "He walked around in front of the car, to the back, 


walked around... 


as though he was cleaning...' 


to the rear, and he paused then, a second or so, and at ithe front, and the rear, 
| 


and then he walked to the side and paused for a while, for maybe a couple of 
| 
minutes or so at the side of the car...'' (Tr. 45, 46). Appellant's disclosure 
of his person to plain view of the neighborhood for this extended period and 

his casual inspection of the exterior of his automobile were patently innocent 
actions. Indeed, the Court itself seemed concerned that such actions were not 
characteristic of ''a getaway driver", and queried the witness as to whether the 
motor of the automobile was running (Tr. 50). Crocker answered ambiguously, 
"I don't remember. I wasn't that close enough to hear the motor running" 

(Tr. 51), However, this same witness had testified eartier that he purposely 
walked into the alley to obtain the automobile's tag number and was "about 
fifteen feet from the car" (Tr. 44), 


Although no fruits of the crime were found on appellant, and there was 
| 


no proof that he knew the robbers, the Government sought to fix appellant's 
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prior knowledge and participation in the robbery by eliciting testimony from 
Crocker that ''all wheels squealed" when appellant drove away from the alley 
(Tr. 48). However, this is a common sound on parking lots and at street inter- 
sections throughout the city of Washington, and as a mere driving technique 
cannot be invested with criminal character. In its recent decision in Long v. 
United States, 124 U.S. App. D.C.14, 360 F. 2d 829, 835 (1966) this court asserted 
- "It is necessary... that the defendant knowingly associate himself in some way 
with the criminal ventuife to be an aider and abettor."" Also see United States v. 
Turnipseed, 272 F. 2d 106, 107 (7 Cir. 1959), citing Morei v. United States, 127 
F.2d 827, 836 (6 Cir. 1942); United States v. Barrow, 212 F.Supp. 837, 841 
(E. D. Pa. 1962). j 

Assuming, arguendo, that appellant had knowledge that a crime was be- 
ing committed, andhe was present at the scene, such factors alone would gen- 
erally not be enough to constitute aiding and abetting. "It is well established 
that in order for a person to aid and abet another in the commission of a crime, 


it is necessary that he dssociate himself with the unlawful venture; that he par- 


ticipate in it with the Co aeS of accomplishment and that he seek to make it 


succeed by his actions. i Moore v. United States, 356 F. 2d 39, 43 (5 Cir. 
1966), and cases cited i n. 3, at page 43; United States v. Garguilo, 310 F. 2d 
249, 253 (2 Cir. 1962). «In the present case the Government was unable to 
prove that appellant undertook any action to make the crime succeed, such 

as stimulating or encounaging the perpetrators, or serving as their lookout. 
United States v. Garguilo, Ibid. at 253. The jury should not have been allowed 


to find that the mere supplying of company to persons engaged in crime renders 
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the companion an aider or abettor. Ibid, 
Viewed in its best light, the Government's evidence may have created 
a reasonable suspicion, or at most a likelihood, that Sppeliant was guilty, but 
this is not enough to support a criminal conviction, Copper v. United States, 123 
U.S. App. D. C. 83, 357 F.2d 274, 276 (1966). "Upon this evidence we cannot say 
that a reasonable mind might fairly conclude guilt beyond a reasonable doubt. 
There are suspicious circumstances, 'but evidence creating a mere probability 
of guilt or giving rise to a mere suspicion or conjecture of guilt is not sufficient! ". 
United States v. Freeman, 286 F.2d 262, 266 (4 Cir. 1961), quoting Moore v. 
United States, 271 F. 2d 564, 568 (4 Cir. 1959), Also Bee United States v. Dunn, 
299 F, 2d 548 (6 Cir. 1962), 
The inference of appellant's guilt was so tenuous as to amount to mere 


speculation, and the trial court was required to grant a judgment of acquittal 


pursuant to Rule 29 of the Federal Rules of Criminal Procedure. 


II 


THE CONDUCT OF THE PROSECUTING ATTORNEY IN HIS 
EXAMINATION OF WITNESSES AND REMARKS TO THE JURY 
CONSTITUTED PLAIN ERROR AFFECTING SUBSTANTIAL 
RIGHTS OF THE APPELLANT | 


(With respect to Point 2, appellant desires the 
Court to read the following pages of the repor- 
ter's transcript: 5, 6, 35, 36, 39, 41, 42, 44, 
47, 48, 51, 52, 78, 79, 80, 81, 85.) 


Crucial testimony from Charles Crocker (the only witness who identi- 


fied appellant) as to the time of the day that appellant wals seen in the alley, 


| 
the direction taken by the four persons whom he stated, emerged from appellant's 
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automobile, and the return of four persons to the automobile was adduced 
through the prosecutor's leading questions. The Government's case against 
appellant as the getaway driver depended upon placing appellant in the alley on 
the day of and at a time proximate to the time of the Save More robbery; and 
establishing as perpretrators of the robbery the persons observed in the alley 
in the company of appellant. Such vital incriminating information was supplied 
to the witness Crocker by the following leading questions of the prosecutor: 
"Q. Now, on August the 17th, 1966, a Wednesday, 
about 11:30 or a quarter to twelve, about that general time 


Span, a.m. --in the morning---where were you? 


"A. Iwas seated in the ABC Cab Company, 
530 Sixteenth Street, N.W." 


dem OK 


"Q. All right. During this period of time, direc- 
ting your attention again to 11:30 or a quarter to twelve, or 
thereabouts, did you have occasion to notice anyone ? 


"A. Yes, I did. 


"Q. All right, and what did you notice? 


"A. I noticed a car pass through the alley from 
15th Street,, Northwest to 16th Street. As it approached, 
turned into 16th Street, it stopped, backed up, went back 
into the alley, and just as it passed the cab--the entrance 
to the ABC (Cab Company--the car stopped and four parties 
got out of the car, walked to 16th Street and proceeded, and 
one fellow remained with the car. (Tr. 41) 


"Q. One fellow remained with the car? 
"A. Yes. 
"Q. Now, directing your attention to the other four 


men, in the direction that they walked, those four men, is 
that away from or towards the Savemore (sic) Supermarket ? 
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"A. Towards the Savemore. 
"Q. Towards the Savemore, right?" (Tr. 42) 
Elicitation . of this testimony was required by means other than improper 
leading questions. | 
The time of the day that Crocker observed appellant was critical. Prior 

testimony by Robinson and Lazar established the time of the robbery as having 

occurred between 11:30 a.m. and before 12:00 noon. Absent Crocker's responses 


to leading questions on direct examination, the record on|the time element as 


established by the following-cross examination, strongly favored appellant's 


| 
innocence. | 
| 
| 


"Q. Did the brown Buick which you identified the 


defendant as driving, did that pull up into the alley about 
eleven a.m. ? 


"A, Somewhere along that time, yes. 


| 
| 
| 
"Q. Right about eleven? | 
| 
| 


"A, About that time. 


"Q. Well, would you say within 10 minutes either 
way, either 10 minutes before or 10 minutes after eleven -- 
within a 20 minute span? 


"A. Something like that, yes. 


"Q. About how much lapse was there between the 
time the men left the car until the time they returned to 
the car? | 
| 

"A. Roughly, I would say between 10 and 15 
minutes." (Tr. 51) 
| 


Crocker had stated earlier on direct examination that he could not see 


the Save More store from his position inside the center of the cab company 
| 
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office (Tr. 40, 41), and he confirmed on cross-examination that he did not see 
the persons who emerged from appellant's automobile either enter or leave 
the Save More (Tr. 51, 52). 

When the witness Crocker described the scene of four persons running 
out of the rear entrance of 1524 F Street, N.E. (Tr. 44), he did not state that 
appellant's automobile was their destination: the prosecutor did - 


"Q. | Now, after the four men got into the car, did 
they do so slowly, or how did they get in?" (Tr. 47,48) 


Neither had the witness previously testified that anyone entered appellant's auto- 
mobile. 

The prosecutor's questions were not within the permissible limits dis- 
cussed in Green v. United States, 121 U.S. App. D.C. 111, 348 F.2d 340, 341 (1965), 
cert. denied, 86 S.Ct. 321, 382 U.S. 930, 15 L.Ed. 2d 342, wherein this Court 
recognized a trial judge's discretion to allow leading questions to a witness who 
forgot some events or was ignorant or even reluctant to testify. The Court 
stated, “But this discretion must be exercised with great caution to avoid the 
‘evil***of supplying a false memory for the witness" ''". Ibid. , citing United 
States v. Durham, | 319 F.2d 590, 592 (4 Cir. 1963). Here, as in the Green 
case, there was no|assurance that the Court exercised any discretion in that 
it (a) conducted no inquiry to determine why the prosecutor asked the lead- 


ing questions, and (b) gave no reason for permitting such questions..." Green 


v. United States, supra. , at 341. However, contrary to Green, the questions 


here, having been asked in a trial in which the evidence of appellant's guilt 


was so inconclusive, did constitute reversible error in that they foreclosed 
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any serious consideration by the jury of reasonable doubt as to appellant's 


knowledge of and participation in the offense charged. | 
It would be impossible to measure the strength of the unfavorable impact 
upon the jury of testimony adduced by the prosecutor's leading questions re- 
specting the direction taken by the persons who alighted from appellant's auto- 
mobile. This should have been a sensitive area of exploration considering the 
prosecutor's opening remarks to the jury on the same subject wherein he stated: 


",,.Charles Crocker... shortly before the robbery sees 
these five men pull up in a Buick, four men got out and go around 
the corner in the direction of the Savemore store’! (Emphasis 
added) | (Tr. 5) 


| 
Appellant's court-appointed trial counsel promptly objected to this initial attempt 
by the prosecutor to provide testimony (Tr. 6). The objection was well-founded, 


for the proof in the case did not bear out the statement. 

| 

The prosecutor indulged in further remarks to the jury which were unsup- 
| 


ported by the evidence and, as a consequence, seriously prejudiced appellant. 


In his closing argument the prosecutor said: 
"Now, we know there is good reason in this case that 
the defendant is the logical d®ver of the getaway car, because 
Mrs. Robinson told us something interesting on ¢ross-examina- 
tion. She told us that she had seen him before in the store as a 
customer, walking around, or whatever, and if that were true, 
obviously, he is not going to go in and be recognized by someone 
who knows him. So, he is the logical driver of the getaway car, 
and we know he is an aider and abettor" (Tr. 78, 79). 


| 
"Counsel in their closing arguments are given wide latitude, but there must be 


a basis of fact for such assertions." Pritchett v. United States, 87 U.S. App. 
D. C. 374, 185 F. 2d 438, 440 (1950), cert. denied,71 S. Ct. 608, 341 U.S. 905, 
95 L, Ed.1344. This was an erroneous recounting of Robinson's testimony. 

! 
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office (Tr. 40,41), and he confirmed on cross-examination that he did not see 
the persons who emerged from appellant's automobile either enter or leave 
the Save More (Tr. 51, 52). 
When the witness Crocker described the scene of four persons running 
out of the rear entrance of 1524 F Street, N.E. (Tr. 44), he did not state that 
appellant's automobile was their destination: the prosecutor did - 


"Q. Now, after the four men got into the car, did 
they do so slowly, or how did they get in?" (Tr. 47,48) 


Neither had the witness previously testified that anyone entered appellant's auto- 
mobile. 

The prosecutor's questions were not within the permissible limits dis- 
cussed in Green v. United States, 121 U.S. App. D.C. 111, 348 F.2d 340, 341 (1965), 
cert. denied, 86 S.Ct. 321, 382 U.S. 930, 15 L. Ed. 2d 342, wherein this Court 
recognized a trial judge's discretion to allow leading questions to a witness who 
forgot some events or was ignorant or even reluctant to testify. The Court 
stated, "But this aisoretioe must be exercised with great caution to avoid the 
'evil¥**of supplying a false memory for the witness" '''". Ibid., citing United 
States v. Durham, | 319 F. 24 590, 592 (4 Cir. 1963). Here, as in the Green 
case, there was no/jassurance that the Court exercised any discretion in that 
it (a) conducted no inquiry to determine why the prosecutor asked the lead- 
ing questions, and (b) gave. no reason for permitting such questions..." Green 


e 


v. United States, supra. , at 341. However, contrary to Green, the questions 


here, having been asked ida trial in which the evidence of appellant's guilt 


was so inconclusive, did constitute reversible error in that they foreclosed 
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any serious consideration by the jury of reasonable doubt as to appellant's 
knowledge of and participation in the offense charged. | 

It would be impossible to measure the strength of the unfavorable impact 
upon the jury of testimony adduced by the prosecutor's leading questions re- 
specting the direction taken by the persons who alighted| from appellant's auto- 
mobile. This should have been a sensitive area of Sriernen considering the 


| 
prosecutor's opening remarks to the jury on the same subject wherein he stated: 


",,. Charles Crocker... shortly before the robbery sees 
these five men pull up in a Buick, four men got out and go around 
the corner in the direction of the Savemore store’) (Emphasis 
added (Tr. 5) 


Appellant's court-appointed trial counsel promptly objected to this initial attempt 


| 
by the prosecutor to provide testimony (Tr. 6). The objection was well-founded, 


for the proof in the case did not bear out the statement. 
The prosecutor indulged in further remarks to the jury which were unsup- 


ported by the evidence and, as a consequence, seriously prejudiced appellant. 
| 


In his closing argument the prosecutor said: | 
| 
"Now, we know there is good reason in this case that 

the defendant is the logical dver of the getaway] car, because 
Mrs. Robinson told us something interesting on cross-examina- 
tion. She told us that she had seen him before in the store as a 
customer, walking around, or whatever, and if that were true, 
obviously, he is not going to go in and be recognized by someone 
who knows him. So, he is the logical driver of the getaway car, 
and we know he is an aider and abettor" (Tr. 78, 79). 


| 
"Counsel in their closing arguments are given wide latitude, but there must be 


| 
a basis of fact for such assertions. '' Pritchett v. United States, 87 U.S. App. 
SE 
D.C. 374, 185 F, 2d 438, 440 (1950), cert. denied,71 S. Ct. 608, 341 U.S. 905, 


95 L, Ed.1344. This was an erroneous recounting of Robinson's testimony. 
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In answering questions on cross-examination as to whether she could identify 
appellant as one of the persons who robbed the store, Robinson explained that 
he. was not one of the robbers, but that she recognized him as a customer of the 
store. She declared: "I have seen that man before" (Tr. 35), and "I have seen 
him before" (Tr. 36). Clearly ambiguious is whether Robinson was referring 
to having seen appellant before the day of the trial of this case or before the day 
of the robbery. See electing not to clarify this matter, the prosecutor 
wrongfully employed it in his remarks. The obvious and erroneous inference to 
be drawn by the jury, and highlighted by the prosecutor's remarks was that if 
appellant's face had not been known to store employees, he would have under- 
taken a more overt role in the crime. 

In a case as paper-thin as this one, it cannot be said that the suggestions 
contained in the opening ahd closing statements and in the leading questions of 
the prosecutor were not Pesponnints for the conviction. Jones v. United States, 
l9 U.S. App. D. C. 213, 338, F. 2d 553, 554 n. 3 (1964). But for the prosecutor's 


misstatements, the jury nbight well have found the existence of a reasonable 


doubt. "The Government's case was not particularly strong. And it ‘is gen- 
erally held that whether ithproper conduct of Government counsel amounts to 


prejudicial error depends, in good part, on the relative strength of the Govern- 


ment's evidence of guilt.'™' Corley v. United States, 124 U.S. App. D.C. 351, 


: 
3 


_3/ Appellant was free on bond during a period of approximately seven 
months prior to trial. United States District Court for the District of 
Columbia, Cr. No. 1220-€6, United States of America v. George N. Deal. 
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365 F. 2d 884, 885 (1966), citing Jones v. United States, |supra. 


In the course of his closing argument before the jury, counsel for 


appellant stated: 5 


"The first question is as to why the defendant did not 
take the stand. There are many reasons, and one of the reasons 
why the defendant did not take the stand is that he lacks mental 
capacity to match wits with the trained and astute and intelligent 
and experienced United States Attorney. He lacks the ability, 
no matter how innocent he is, to make himself appear innocent to 
impartial observers such as yourselves. 
| 
"4 And for this very reason the fact that he may lack 
the mental facilities to vindicate himself in your eyes if he did 
take the stand is not a reason to find him guilty. "’ (Tr. 80,81) 


The clear purpose of these remarks was to persuade the jurors to eliminate 
from their thinking any possible inference of guilt from appellant's failure to 
| 
refute, explain or counter what had been offered against! him. White v. United 
| 


States, 114 U.S. App. D. C. 238, 314 F. 2d 243, 246 (1962). However, the pro- 


| 
secutor (Mr. Palmer) challenged this argument with adverse rebuttal com- 


ments on appellant's failure to testify. The following exchange occurred with 


appellant's counsel (Mr. Cramer): 


"MR. PALMER: ***Counsel has stated that the reason 
the defendant has not testified is because he has not the mental 
competence to match wits with -- 

"MIR, CRAMER: I am sorry, excuse me; and I do not like 
to interrupt counsel at all, but I don't think I said that is the reason. 
I said that there are many reasons and that certainly maybe one of 


4/ "The strength of the case made out by the Government is an important 
factor entitled to consideration in apprising the probable affect of the asserted 
error." Jacobson v. United States, 356 F.2d 685, 689 (8 Cir.1966), quoting 
Evenson v. United States, 316 F.2d 94, 96 (8 Cir.) | 
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them would be his mental capacity. 
"MR. PALMER: Well, he indicated that one of the 
reasons the defendant did not take the stand was because he 
did not have the mental competence to match wits with us. 
"Tt has been established in the law for a long time 

that one of the grebtest devices of finding out the truth is by 

means of cross-examination. And, apparently, that is what 

counsel and the defendant did not wish, according to what his 

counsel has told us." (Tr. 85) 

Such comments by. the prosecutor trespassed upon an inviolate protec- 
tion accorded to defendants. "Ordinarily, the effectuation of this protection 
is a relatively simple matter - if the defendant chooses not to take the stand, 
no comment or argument about his failure to testify is permitted.'"' (Emphasis 
added) Stewart v. United States, 366 U.S. 1, 2, 81S. Ct. 941, 6 L. Ed 2d 84 (1961); 
and see also cases cited in n, 7 of White v. United States, supra. White empha- 
sized the necessity of reaffirming this absolute protection, branding as preju- 
dicial error the prosecutor's mere passing reference to the appellant's failure 
to take the stand even though the prosecutor added that no unfavorable inference 
was to be drawn from the,exercise of such right. Although White may be 


technically distinguished from the present case on the ground that, there, 


appellant's counsel made re requests for special instructions, this has no effect 


on the applicability here t the fundamental principle restated in White that no 
t 


comment or argument whatsoever may be made concerning the defendant's 
failure to testify. The prosecutor's assertion that appellant's failure to testi- 
fy was an effort by appellant and appellant's counsel to prevent disclosure of 
the truth was a flagrant breach of this safeguard. "Even if the judge had then 


admonished the prosecutor and had promptly instructed the jury on the point, 
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We would have had a close question. '' White v. United States, supra. 


The natural and probable influence upon the jury jof the cumulative effect 


of the foregoing questions and remarks of the seem: necessarily prejudiced 
the appellant's right to a fair and impartial verdict. The prosecutor's conduct 
constituted the kind of plain error affecting substantial rights that should be 
noticed by this Court under Rule 52 (b) of the Federal Rules of Criminal Pro- 


5/ 
cedure, 


III 


THE COURT'S INCOMPLETE CHARGE TO THE JURY RESPECTING 
THE WEIGHT TO BE ACCORDED CIRCUMSTANTIAL EVIDENCE 
CONSTITUTED PLAIN ERROR | 

(With respect to Point 3, appellant pone the Court 

to read the following pages of the reporter's trans- 

cript: 87-99.) 


The Court charged the jury that: 


"Circumstantial evidence is proof of a c in of facts and 
circumstances indicating the guilt or innocence of a defendant. 
The law makes no distinction between the weight to be given to 
either direct or circumstantial evidence. Nor isa greater degree 
of certainty required of circumstantial evidence than direct evidence. 
You should weigh all the evidence in the case. | 
"after weighing all the evidence, if you are not convinced 
of the guilt of the defendant beyond a reasonable doubt, then in 
that event you would find the defendant not guilty") (Tr. 89). 


This was not the required traditional instruction on the weight to be accorded 
| 

circumstantial evidence: that "unless there is substantial evidence of facts 

5 7 Rule 52 (b) of the Federal Rules of Criminal Procedure provides: "Plain 


errors or defects affecting substantial rights may be noticed although they 
were not brought to the attention of the court," 
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which exclude every reasonable hypothesis but that of guilt, the verdict must be 


not guilty***.'"" Williams v. United States, 116 U.S. App. D. C.131, 321 F. 2d 744, 


745 (1963), cert. denied, 84S. Ct. 176, 375 U.S. 898, ll L. Ed. 2€126, citing 


Carter v. United States, 102 U.S. App. D.C. 227, 231, 252 F.2d 608, 612 (1957). 
The omission of such ingtructim constituted "plain error" in the context of this 


case, and is subject to review under Rule 52 (b) of the Federal Rules of Crim- 
6 / 
inal Procedure. _ ‘ 


i 
CONCLUSION 
The verdict of the jury was necessarily conjectural, being founded on 
insufficient evidence, unfgirly influenced by prejudicial conduct of the prose- 
cutor, and arrived at wifhout benefit of the traditional charge on weight to be 
accorded circumstantial evidence. 


é 


& 


{ 


6 / However, there is 4 divisionof authority in this jurisdiction as to the 
applicability of the "traditional instruction" on circumstantial evidence when 
the jury is properly instructed on the standards for reasonable doubt. Holland 
v. United States, 348 U.f. 121, 139, 140, 75 S.Ct. 127, 137, 99 L. Ed. 150 
(1954); Hunt v. United States, 115 U.S. App. D.C. 1, 316 F. 2d 652 (1963). 


{ 
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Wherefore, it is respectfully requested that the judgment of the District 
| 


Court be reversed. 


November 20, 1967 


Respectfully submitted, 


Matal . CoB 


MARSHAL L. COLE 

1343 H Street, N. W. 

Washington, D. C. 20005 
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Cr. No. 1220-66. 


QUESTIONS PRESENTED 


1, Whether appellant’s motion for judgment of acquittal was 
properly denied where the evidence established that: 

(a) somewhere between 11:30 and 11:45 a.m. appel- 
lant drove a Buick Riviera into an alley located a short 
distance from the Save-More Supermarket and dis- 
charged four passengers who headed in the direction of 
the market while appellant remained with the car, 

(b) between 11:30 and 11:45 a.m. Save-More was 
robbed by four gunmen who produced guns from the belt 
area of their trousers and carried off loot in paper bags, 

(c) the gunmen made their escape across F Street 
into the front entrance of the building at 1524 F Street, 
Northeast, 

(d) about ten or fifteen minutes after their departure 
the men who left the Buick returned, coming through 
the basement door of the building located at 1524 F 
Street, Northeast, one of whom was replacing a gun in 
the belt area of his trousers and another carrying a paper 
bag over his arm, 

(e) the four men entered the Buick which immedi- 
ately departed the scene at a high rate of speed with 
appellant driving? 

2. Whether there is plain error in the prosecutor’s opening 
and closing argument and examination of a Government wit- 
ness, where no objections were entered at trial, and where the 
remarks in question were neither improper, misleading or 
prejudicial? 


285-349—68——1 


Counterstatement of the case. 
Rule involved 
Summary of argument 
Argument: 
I. The trial court properly denied appellant’s motion for judg- 
ment of acquittal 
II. The prosecutor’s questions and remarks during the course of 
the trial did not constitute error 
a. Leading questions. 
b. Closing remarks relating to the testimony of Frances 
Robinson 
c. Prosecutor’s rebuttal to defense counsel’s remarks 
giving reasons why appellant chose not to testify____ 
Conclusion 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 24, 1966, appellant, George N. Deal, was charged 
in a two-count indictment with robbery in violation of 22 D.C. 
Code § 2901. On November 4, 1966 appellant pleaded not guilty 
to each of these counts. Appellant was tried before a jury and 
District Court Judge Matthews, and on May 12, 1967, was 
found guilty on both counts (Tr. 100-01). On June 23, 1967, 
he was sentenced to imprisonment pursuant to 18 U.S.C. 
$ 5010(c), the Federal Youth Corrections Act, for supervision 
and treatment for a period of eight years. 


The trial 

The Government initially established that a robbery occur- 
red at the Save-More Supermarket, located at 1531 F Street, 
N.E., District of Columbia, on August 17, 1966 (Tr. 7-35). 
Frances Robinson and Charles Lazar, who were cashiers at the 
Save-More, testified that sometime before noon, between ap- 
proximately 11:30 and 11:45 a.m., three Negro males entered 
the front doorway (F Street side) of the store, produced pistols 
drawn from the belt area of their trousers, and demanded the 
cashiers to place the money from their respective registers into 
paper bags (Tr. 8-12, 18-19, 22-23, 28-31, 35-38). Robinson 

() 


2 


and Lazar followed these instructions placing the bags on the 
top of their check-out counters (Tr. 10-12, 30). After a fourth 
holdup man, who had not entered with the others, came from 
the rear area of the market and grabbed one of the bags of 
money, the men made their exit using the front door of the store 
(F Street side), sometime just before 12:00 noon (Tr. 31, 35, 
37-38). 

Both Lazar and Robinson testified that they last saw the 
four holdup men running across F Street, and Robinson stated 
that she actually saw them enter the front door of the apart- 
ment building directly opposite the Save-More market on the 
other side of F Street at 1524 F Street, N.E., District of Colum- 
bia (Tr. 31-33). Lazar and Robinson stated that appellant 
was not one of the four men who entered and robbed the store ? 
(Tr. 12-18, 34, 36, 53). 

The Government then called Mr. Charles B. Crocker. Crocker 
testified that sometime between 11:00 and 11:45 a.m. on 
August 17, 1966, he was sitting in his office at the ABC Cab 
Co., located at 530 16th Street, N.W., District of Columbia, 
which looks out upon an alley that runs in an east-west direc- 
tion from 15th to 16th Streets, N.E. (Tri. 39-41, 51).? As he was 


sitting in his office, he noticed a brown Buick Riviera passing 
through the alley from 15th to 16th Streets, N-E. (Tr. 39, 41). 


‘None of the active participants in the robbery were apprehended. 

7On direct examination Crocker's testimony reflects the time when he 
first noticed this sequence of events in the alley to be somewhere in the 
general time span of 11:30 a.m. to 11:45 a.m. (Tr. 39, 41). On cross-examin- 
ation he was asked (Tr. 51) : 

“Q. Did the brown Buick which you identified the defendant as driving, 
did that pull up into the alley about 11:00 a.m.? 

“A, Somewhere along that time, yes. 

“Q. Right about eleven? 

“A. About that time. 

“Q. Well, would you say within 10 minutes either way, either 10 minutes 
before or 10 minutes after eleven—within a 20 minute span? 

“A. Something like that, yes.” 

*Crocker’s office is situated directly across the alley. opposite the rear 
of the apartment building whose front is located at 1524 F. Street, N.E., the 
same building that Robinson saw the four holdup men enter during their 
escape (Tr. 31-33, 42-43). Crocker’s office sits only a few feet above the 
street or alley level, and as such provides a clear view into the alley and 
across it, to the rear of 1524 F Street, N.E., through windows approximately 
3 to 4 feet high and about three feet wide (Tr. 40-43). 
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He observed the automobile approach 16th Street, back up, 
turn around and proceed back up the alley towards 15th Street, 
where it finally stopped, after having passed the entrance to the 
ABC Cab Co., directly adjacent to the rear entrance of 1524 F 
Street, N.E. (Tr. 41, 43). Crocker observed four “parties” leave 
the vehicle and walk towards 16th Street, N.E., in the direction 
of the Save-More Supermarket (Tr. 41-43, 52). Only the driver, 
later identified as appellant, remained inside the car (Tr. 41- 
43, 52). Crocker’s suspicion aroused, he went outside the alley 
to get a better view of the vehicle (Tr. 43-44). In the alley 
Crocker was able to obtain the license tag number of the vehi- 
cle, 1966 D.C. plates, number 266-386, as well as observe the 
movements of the driver (Tr. 45, 47). Crocker related that after 
the four men embarked in the direction of the supermarket, 
the man remaining in the car drove the car up about 10 more 
feet, got out of the vehicle, and walked around it for a few 
minutes before returning to the driver’s position (Tr. 46). At 
this point, Crocker was approximately within 50 to 75 feet of 
the vehicle and was able to get a “good look at the man’s face” 
(Tr. 46). 

As Crocker stood within 15 feet of the vehicle, he spotted the 
four men returning to the car. He observed them running out 
of the rear basement door of the apartment house located at 
1524 F Street, N.E. (the same building Frances Robinson saw 
them enter). (Tr. 31-33, 42-44, 48, 51-52.) Crocker noticed 
one of the men carrying a “paper bag over his arm”, and said 
another “was putting a pistol in his trousers”, “in his belt” 
(Tr. 44). He observed them run directly to the vehicle and 
watched the vehicle, after the men entered it, leave the scene 
at a high rate of speed, its tires screeching (Tr. 48). 

Believing that there may have been a holdup at Save-More, 
Crocker went to the supermarket. He arrived at the store as 
the police arrived and related to them the sequence of events 
he had witnessed and gave the officers the license number of the 
vehicle he saw the four men enter (Tr. 47, 49). 
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The vehicle was registered in the names of appellant and 
one Hallie Smallwood‘ (Tr. 58-59). Detective Richard A. 
McCafferty, of the 9th Precinct, testified that he and another 
officer arrested appellant pursuant to a warrant at 6:55 p.m. 
on August 17, 1966, at appellant’s home located at 4820 C. 
Street, S.E., Apartment 204 (Tr. 62). The officers found parked 
alongside the premises the automobile described to them by 
Crocker—a 1963 Buick Riviera, brownish in color, with D.C. 
registration 266-386 (Tr. 62-63). 

Later that same evening, at about 7:30 p.m., appellant was 
positively identified, out of a group of three or four other men 
in a cell, by Crocker, as the man he saw driving the “getaway” 
car (Tr. 49-50, 53-55). Crocker also positively identified ap- 
pellant at trial (Tr. 48). 

Appellant made a motion for judgment of acquittal which 
was denied and offered no evidence in his own behalf (Tr. 64— 
68, 75-76). Counsel summed up without objection and, follow- 
ing the court’s charge, the jury deliberated and returned a 
verdict of guilty on both counts of robbery (Tr. 76-102). This 
appeal followed. 

RULE INVOLVED 


Rule 52(b) of the Federal Rules of Criminal Procedure 
provides: 
Plain errors or defects affecting substantial rights may 
be noticed although they were not brought to the atten- 
tion of the court. 


SUMMARY OF ARGUMENT 


I 


Appellant contends that the trial court erred in denying his 
motion for judgment of acquittal. The evidence established 
that a robbery occurred at the Save-More Supermarket, 1531 
F Street, NE., District of Columbia, in the vicinity of 11:30 
&.m., and that it was perpetrated by four gunmen who left the 


ection of the Depart- 

. testified as to the authenticity 

the government which indi- 

cated appellant’s ownership of said vehicle—this certificate was designated 
Government Exhibit #1 (Tr. 55-60). 
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premises carrying the loot in paper bags. Charles Crocker testi- 
fied that somewhere between 11:30 and 11:45 a.m. he saw a 
brown Buick Riviera, D.C. license tags number 266-386, with 
appellant driving, enter an alley and discharge four men who 
headed off in the direction of the Save-More Supermarket while 
appellant remained with the car. Frances Robinson, one of the 
employees of Save-More, testified that she saw them proceed 
across F Street and run into the front entrance of the apartment 
building located at 1524 F Street, NE., situated opposite the 
supermarket. Crocker testified that about 10 or 15 minutes 
after their original departure he saw the same four men come 
running through the rear basement door of the apartment 
building whose front is located at 1524 F Street, NE. He said 
that he noticed one of them replacing a gun in the belt area of 
his trousers and another carrying a paper bag over his arm. 
He observed the four men dash into the waiting vehicle which 
immediately departed at a high rate of speed. its wheels 
screeching across the alley. 


II 


Appellant argues that certain conduct and remarks of the 
prosecuting attorney at three separate stages of the trial pro- 
ceedings were improper and constitute plain error. Appellant’s 
complaint that vital testimony was elicited from Charles 
Crocker, the Government’s key witness, through the prosecu- 
tor’s improper utilization of leading questions is without merit. 
Two of the questions cited by appellant do not suggest to the 
witness the specific tenor of the reply desired and cannot qualify 
as leading. Appellant offered only two lines of questioning 
which he suggests were impermissibly leading. Neither of the 
two lines of questions solicited information contradicting evi- 
dence which appeared in other parts of the record. Further- 
more, the answers offered by Crocker never evidenced a false 
memory but were always consistent, direct, responsive and 
lucid. Whatever vice there was, if any, in the way the prosecutor 
propounded his questions, it was cured by appellant’s counsel 
on cross examination. And, in view of the strength of the Gov- 
ernment’s case, and the slight. if any, significance of the few 

285-349—¢8——_2 
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leading questions complained of here, their errors, if error at 
all, are not plain error. 

Appellant’s contention that the prosecutor indulged in re- 
marks to the jury in his closing argument unsupported by the 
evidence and seriously prejudicing appellant is wholly without 
merit. The prosecutor’s suggestion that, because appellant was 
known to the employees of the supermarket, his logical role in 
the robbery would be that of “getaway” driver was rationally 
predicated on the factual testimony elicited at trial by appel- 
lant’s own counsel and was dispassionate and fair in all other 
respects. 

In his final argument, appellant, acknowledging his prior 
exploration of the matter in his closing address to the jury, 
claims that the prosecutor improperly commented on appel- 
lant’s failure to testify at trial. Ordinarily such comment vio- 
lates one’s right against self incrimination. But counsel may 
reply to argument of opposing counsel even where such rebut- 
tal might otherwise be improper—and he is permitted to re- 
spond to argument of defense counsel which refers to the 
accused’s invocation of his Fifth Amendment privilege. Fur- 
thermore, the trial judge placed this exchange of comments 


in its proper perspective when she instructed the jury that 
the defendant’s failure to take the stand was not to be used 
against him and that counsel’s remarks were not to be construed 
as evidence. 


ARGUMENT 


I. The trial court properly denied appellant’s motion for 
judgment of acquittal 


(Tr. 8-13, 18-19, 22-23, 28-31, 31-33, 34-36, 37-38, 39-49, 
51-52, 53-60) 


Appellant argues that the trial court erred in denying his 
motion for judgment of acquittal. Appellant’s Br. 5-6.° We 
think appellant’s contention is untenable. 


* Appellant supports his argument, in part, on the proposition that “there 
can be no conviction of crime on circumstantial evidence unless the only 
possible inference to be derived from it is that of guilt. There must be 
evidence which forecloses and makes impossible any other conclusion.” This 
standard has been explicitly rejected as a basis upon which a motion for 
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In reviewing the sufficiency of the Government’s evidence, 
the trial court and this Court on appeal, “must assume the truth 
of the Government’s evidence and give the Government the 
benefit of all legitimate inferences to be drawn therefrom” in 
determining whether reasonable persons might or might not 
find guilt beyond a reasonable doubt. Curley v. United States, 
81 US. App. D.C. 389, 160 F. 2d 229, cert. denied, 331 U.S. 837 
(1947) ; Crawford v. United States, —— U.S. App. D.C. —, 
375 F. 2d 332 (1967). And, it is well established that a single 
witness’ identification in a robbery case is sufficient to with- 
stand a motion for judgment of acquittal. Jones v. United 
States, 124 U.S. App. D.C. 83, 361 F. 2d 537 (1966) ; Thompson 
v. United States, 88 U.S. App. D.C. 235, 188 F. 2d 652 (1951); 


acquittal can be directed and, as a proper standard to review the evidentiary 
basis of a jury’s verdict. Curley v. United States, 81 U.S. App. D.C. 389, 
160 F. 2d 229, cert. denied, 331 U.S. 837 (1947) ; Crawford v. United Statea, 
— U.S. App. D.C, —, 375 F.2d 332 (1967). In Curley this Court said: 
“If the trial judge were to direct acquittal whenever in his opinion the 
evidence failed to exclude every hypothesis but that of guilt, he would 
preempt the function of the jury.” 81 U.S. App. D.C. at 393, 160 F. 2d at 233. 
Thus, in order to withstand a motion for judgment of acquittal where one 
is charged with aiding and abetting in the crime of robbery it is necessary 
to show only that the crime was in fact committed, and that reasonable 
jurymen might or might not find beyond a reasonable doubt that appellant 
knowingly associated himself, in some way, with the criminal venture. 
Long v. United States, 124 U.S. App. D.C. 14, 360 F. 2d 829 (1966) ; Cross v. 
United States, 122 U.S. App. D.C. 380, 354 F. 2d 512 (1965)'; Gray v. United 
States, 104 U.S. App. D.C. 153, 260 F. 2d 483 (1958). 

In his final argument appellant appears to rely upon the same criterion 
in an effort to assign plain error to the court's instruction. Appellant’s 
Br. 18, There, he claims that the court failed to give “the required tradi- 
tional instruction on the weight to be accorded circumstantial evidence: 
that “unless there is substantial evidence of facts which exclude every 
reasonable hypothesis but that of guilt, the verdict must be guilty * * *.” 
Appellant’s Br. 18-19. Appellant never requested such a charge, nor did 
he object to the one that was given. Furthermore, it has been repeatedly 
recognized by this Court and the Supreme Court that it neither was, nor 
would have been, error to refuse such a request if made. Holland v. United 
States, 348 U.S, 121, 139-140 (1954) ; Howard v. United States, D.C. Cir. No. 
20,328, decided December 6, 1967; Robertson v. United States, 124 U.S. App. 
D.C. 309, 310 n. 1, 364 F. 2d 702, 703 n. 1 (1966) ; Williams v. United States, 
116 U.S. App. D.C. 181, 321 F. 2d 744 (1963) ; Hunt v. United States, 115 
U.S. App. D.C. 1, 316 F. 2d 652 (1963) (explicitly holding that a charge in 
the language of Carter v. United States, 102 U.S. App. D.O. 227, 252 F. 24 
608 (1957), cited by appellant in his brief at 19, was not required). 
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see Cooper v. United States, 94 U.S. App. D.C. 343, 218 F. 2d 
39 (1954), Curley v. United States, supra. As viewed in this 
context, we find nothing in the official transcript of the pro- 
ceedings below that even suggests that appellant’s identifica- 
tion as the so-called “getaway driver” and implication as aider 
and abettor was anything less than certain. 

The Government’s case established that on August 17, 1966, 
somewhere between 11:30 and 11:45 a.m., Charles Crocker saw 
a brown Buick Riviera enter the alley located behind his office, 
at 530 16th Street, N.W. He observed four passengers leave the 
vehicle (Tr. 31-33, 39-43, 51-52). The driver of the automobile 
(later identified by Crocker as appellant) remained with the 
car in the alley as the four passengers took off in the direction of 
16th Street, N.E., the direction in which the Save-More Super- 
market was located (Tr. 41-43, 52). Believing that something 
strange was happening, Crocker went into the alley to investi- 
gate (Tr. 43-44). While in the alley, Crocker was able to obtain 
the license tag number of the vehicle, D.C. tag number 266-386, 
later found to be registered in appellant’s name. Crocker also 
got a “good look” at the driver, whom he positively identified as 
appellant (Tr. 43-49, 53-60). 

That same morning, between 11:30 and 11:45 a.m., the Save- 
More Supermarket, 1531 F Street, N.E., was robbed by four 
armed men who entered the front door of the establishment (Tr. 
8-12, 18-19, 22-23, 28-31, 35). During the course of the robbery, 
the holdup men produced pistols from the belt area of their 
trousers and subsequently carried off their loot in paper bags 
(Tr. 10-12, 28-30). Two Save-More employees testified that 
they saw the four men leave the store through the front en- 
trance (F Street side) and proceed across F Street, where Mrs. 
Robinson, one of the employees, saw them run into the front 
entrance of the apartment building located at 1524 F Street, 
N.E., which is situated directly opposite the supermarket across 
F Street, facing the market (Tr. 31-33, 37-38) * 

About 10 or 15 minutes after their original departure, and 
just as Crocker had come within about 15 feet of the parked 


* Appellant was later identified as not being one of the four subjects who 
entered the supermarket (Tr. 12-13, 34-36). 
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vehicle, with appellant at the helm, Crocker saw the four men 
come running through the rear basement door of the apartment 
building located at 1524 F Street, N.E., whose front is located 
on F Street, opposite the Save-More Supermarket (Tr. 42-44, 
48, 51-52). Crocker noticed one of the men carrying a paper 
bag on his arm and another putting a pistol in the belt area 
of his trousers (Tr. 44). The four men dashed into the waiting 
vehicle which immediately took off at a high rate of speed, its 
wheels screeching across the alley (Tr. 48). 

Appellant seeks to undermine the reliability of Crocker’s tes- 
timony. He suggests a time discrepancy in Crocker’s testimony 
and that offered by Lazar and Frances Robinson, as well as 
other “material discrepancies” in Crocker’s testimony, vague- 
ness in Crocker’s testimony and lack of a reliable identification 
by Crocker, and that appellant’s activities in the alley, his 
absence from the immediate scene, and his general behavior, 
as observed by Crocker, refute the appearance of criminal 
knowledge and defeat the charge of criminal conduct. Appel- 
lant’s Br. 6-8, 10. Even assuming, arguendo, that the testimony 
is as appellant suggests, appellant has done nothing but focused 
on questions the resolution of which are within the exclusive 
domain of the jury. Trimble v. United States, 125 U.S. App. 
D.C. 173, 369 F. 2d 950 (1966); Young v. United States, 114 
US. App. D.C. 42, 43, 309 F. 2d 662, 663 (1962); Wigfall v. 
United States, 97 U.S. App. D.C. 252, 230 F. 2d 220 (1956) ; 
Billeci v. United States, 87 U.S. App. D.C. 274, 184 F. 2d 394 
(1950) ; Thompson v. United States, 88 US. App. D.C. at 236, 
188 F. 2d at 653; Glasser v. United States, 315 U.S. 60 (1942). 
Here, after evaluating the demeanor of the witnesses and the 
substance of their testimony. the jury found appellant guilty. 


II. The prosecutor’s questions and remarks during the course 
of the trial did not constitute error 


(Tr. 3, 6, 18-19, 23, 28, 37, 39, 41, 49-51, 53-55,65-67,80-81, 85) 


Appellant argues that certain conduct and remarks by the 
prosecuting attorney at three separate stages of the trial pro- 
ceedings were improper and constitute plain error. Preliminarily 
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we note that but for one questionable instance? there was no 
objection to any of these alleged errors at trial. It is axiomatic 
that “[cJounsel for the defense cannot as a rule remain silent, 
interpose no objection, and after a verdict has been returned 
seize for the first time on the point that the comments to the 
jury were improper and prejudicial.” United States v. Socony- 
Vacuum Oil Co., 310 U.S. 150, 238-239 (1940). Such a belated 
objection normally precludes appellate review unless the facts 
show “exceptional circumstances” to constitute prejudicial 
error; i.e. where “the errors are obvious, or if they otherwise 
seriously affected the fairness, integrity or public reputation of 
Judicial proceedings.” United States v. Socony-Vacuum Oil 
Co., supra at 239; United States v. Atkinson, 297 U.S. 157, 160 
(1935) ; Karikas v. United States, 111 U.S. App. D.C. 312, 316, 
296 F. 2d 434, 438 (1961) ; McAbee v. United States, 111 U.S. 
App. D.C. 74, 77, 294 F. 2d 703, 706 (1961). 


A. Leading questions 


Appellant complains that vital testimony pertaining to ap- 
pellant’s association with the robbery was extracted from the 


* Appellant sugegsts that he objected on one occasion to an attempt by 
the prosecutor to provide testimony in his opening remarks to the jury. 
ppellant’s objection was merely a request to have the court reiterate, for 
the benefit of the jury, the function of the opening address as is indicated 
in the colloquy which follows (Tr. 6) : 

“Mr. CRAMER. Excuse me, Your Honor, but could the Government's at- 
torney be admonished to apprixe the jury that this is what he intends to 
prove rather than have all this testimony and or statement given in those 
terms. 

“The Court. The function of the attorneys on opening statement is to give 
un indication to the jury as to what to expect to prove by the testimony. 

“Mr. Pater. Yes, that was my opening remark to the jury, Your Honor. 

“The Court. Yes, very well. 

“Mr. PALMER. I always say that.” 

The admonition referred to (and given) in the above conversation had 
actually been articulated by the prosecution earlier in his opening address 
(Tr. 3). 

“Mr. Pater. If it please the Court, counsel, and members of the jury: 
At this time, as some of you know who have sat on prior criminal cases we 
make an opening statement of what we expect to prove during the course 
of the trial, bearing in mind that the statement I make is not evidence in the 
case, The only basis upon which a proper verdict can be based is the evi- 
dence from the witness stand and any physical documents which we may 
put in evidence in this case.” 
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sole identifying witness, Charles Crocker, through the pros- 
ecutor’s improper utilization of leading questions. The litmus- 
paper test of a leading question is whether it so suggests to the 
witness the specific tenor of the reply desired by counsel that 
such reply is likely to be given irrespective of an actual memory. 
The evil to be avoided is that of supplying a false memory for 
the witness." 3 Wigmore, Evidence § 769 (3d ed. 1940) ; see also 
Green v. United States, 121 U.S. App. D.C. 111, 112, 348 F. 
2d. 340, 341 (1965); DeWitt v. Skinner, 232 F. 443, 445 (Sth 
Cir. 1916); United States v. Durham, 319 F, 2d 590, 592 (4th 
Cir. 1963). The extent to which the use of leading questions 
may be indulged in or limited is a matter primarily for the 
discretion of the trial judge and an appellate court will inter- 
vene only if there is a clear abuse of discretion. Northern Pa- 
cific Railroad v. Urlin, 158 US. 271, 273 (1895); City Wide 
Trucking Corp. v. Ford, 113 U.S. App. D.C. 198, 200, 306 F. 2a 
805, 807 (1962); United States v. Durham, supra at 592. Gen- 
erally, abuse of discretion is not found in the absence of prej- 
udice or clear injustice to the defendant. See City Wide Truck- 
ing Corp. v. Ford, supra; United States v. Durham, supra; 
Robertson v. United States, 249 F. 2d 737, 742 (5th Cir. 1957), 
cert. denied, 356 U.S. 919 (1958). 

Appellant offers two lines of questioning which he suggests 
was impermissibly leading (Tr. 39, 47-48). Appellant’s Br. 11, 
13° 


* Appellant’s contention that the following dialogue is the result of leading 
the witness is without merit, See Appellant’s Brief at 11. The first question 
is specifically phrased to solicit a narrative response, The second is phrased 
in the neutral alternative. 

(Tr. 41-42.) 

(1) “Q. All right, and what did you notice? . 

“A. I noticed a car pass through the alley from 15th Street, N.W. to 16th 
Street. As it approached, turned into 16th Street, it stopped, backed up, went 
back into the alley, and just as it passed the cab—the entrance to the A.B.C. 
Cab Company—the car stopped and four parties got out of the car, walked 
to 16th Street and proceeded, and one fellow remained in the car, 

“Q. One fellow remained in the car? 

“A. Yes.” 

(Tr. 42,) 

(2) “Q. Now, directing your attention to the other four men, in the 
direction that they walked, those four men, is that away from or toward 
the Save-More Supermarket? 

“A, Towards the Save-More.” 

* See footnote 2, eupra at 2. 
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Q. Now, on August the 17th, 1966, a Wednesday, 
about 11:30 or quarter to twelve, about that general 
time span, a.m.—in the morning—where were you? and, 

Q. Now, after the four men got into the car did they 
do so slowly, or how did they get in? 

Appellant argues that the effect of these questions was to elicit 
improperly from a critical witness incriminating evidence es- 
sential to the Government's case against appellant. Appellant’s 
Br. 10-13. These questions related to the time of the day that 
appellant was seen in the alley, and whether the destination 
of the four men, presumably the holdup men, upon their re- 
turn to the alley, was the appellant's automobile. 

The rationale for the leading question limitation is to avoid 
cliciting evidence not based on the witness’ memory. Here, the 
record does not reveal any sign that Crocker’s testimony was 
not the product of his memory. Indeed, his testimony concern- 
ing the events occurring in the alley, prior to, and after the 
perpetration of the robbery. was always consistent, direct, re- 
sponsive and lucid.” In addition, appellant’s trial counsel, who 
had the best possible opportunity to appraise and evaluate the 
impact of these questions and responses, never elected to record 
an objection. This omission indicates an absence of the requisite 
“exceptional circumstances” and “prejudice or clear injustice” 
necessary to demonstrate error here. 

Furthermore, the record reveals that whatever vice there was, 
if any, in the way the prosecutor propounded his questions 
relating to the time Crocker saw appellant in the alley, it was 
cured by appellant’s counsel on cross-examination. On cross 
Crocker testified as follows (Tr. 51): 

Q. Did the brown Buick which you identified appel- 
lant as driving, did that pull up into the alley about 
11 a.m.? 

A. Somewhere along that time, yes. 


*In Durham, supra, the court denied reversal because the record of the 
case indicated that no false answers were supplied by the leading questions, 
that the appellants were not prejudiced, and that the District Court did 
not abuse its discretion in overruling objections to the question. The only 
dissimilarity between that case and the instant case is that the record in 
the instant case is completely devoid of any objections. 
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Q. Right about eleven? 
A. About that time. 
- .Q. Well, would you say within 10 minutes either way, 
either 10 minutes before or 10 minutes after 11—within 
@ 20 minute span? 
A. Something like that, yes. 
It is true that this testimony is not precisely the same as that 
which Crocker related on direct, when he acknowledged that 
the car first pulled up “about 11:30 or quarter to twelve, about 
that general time span.” But we do not think this is consequen- 
tial. The questions as phrased by appellant’s counsel were not 
designed to fix a definite time (Tr. 39, 41). In fact, Judge Mat- 
thews recognized this intentional chronological meandering on 
the part of appellant’s counsel when the latter made his motion 
for judgment of acquittal at the close of the Government’s 
case,? 

The time the robbery occurred was never exactly determined. 
Lazar and Mrs. Robinson could only “recollect a presumption” 
or approximation of the time as 11:45 “with 10 minutes either 
way’, because of their understandable preoccuptation with the 
excitement and severe apprehension of the moment (Tr. 18-19, 
23, 28, 37). And finally, we note that it was established by tes- 
timony independent of that which the appellant now complains 
that the entire sequence of events of August 17, 1966, occurred 
somewhere in the time span between “about 11:00—within 10 
minutes either way” and “11:45—with 10 minutes either way.” 
See Supra at 2. Thus, there is ample evidence from which 
one can reasonably deduce a chronological continuity concern- 


* The following exchange took place between the court and defense counsel 
(Tr. 65-66) : 

“Mr. Cramer. Now there is a time lapse here, because the witness 
(Crocker) has them gone for a period of, I believe it was an hour—— 

“The Court. No, I don’t think the witness told you that. In your question 
you represented what he said, and you pushed the time up from what he said, 
and in the next question that you put to him he only said “about.” He didn’t 
undertake to fix the time. 

“Mr. Cramer. No, he said eleven o’clock, and it was “about.” He was very 
clear that it was not definite at eleven o’clock, but he-—. 

“The Covrr. Well my recollection is that he said something about ten or 
15 minutes, and then that it was only “about” 

“Mr. CRAMER. Yes, and it was true that he was vague on that point * * *” 
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ing the Government’s case without even considering the possible 
effect of the one leading question.”? 

Appellant’s complaint concerning the question pinpointing 
the destination of the four men when they returned to the alley 
stands on no better footing. Appellant, by his own action, cured 
any prejudice which may have resulted by the proffer of a 
leading question, when he, in propounding one of his questions, 
assumed the truth of the fact which had earlier been supplied 
by Crocker in response to an alleged leading question.* This, of 
course, takes the momentum out of the appellant’s argument. 
See Shaffer v. United States, 24 U.S. App. D.C. 417 (1904), 
cert. denied, 196 US. 639 (1905) (prejudice cured by subse- 
quent permissible testimony) ; United States v. Durham, supra; 
(prejudice cured by prior permissible testimony). And we note 
that this was specifically recognized by the trial judge in ruling 
on the motion for acquittal and by implication throughout the 
text of the record (Tr. 67). 

And lastly, we think, in view of the strength of the Govern- 
ment’s case, and the slight, if any, significance of the few leading 
questions complained of here that those errors, if error at all, 
are not plain error as contemplated by Fed. R. Crim. P. 52(b) 


and the cases decided by this Court. See Robertson v. United 
States, 124 U.S. App. D.C. 309, 364 F. 2d 702 (1966) ; Jackson 
v. United States, 123 U.S. App. D.C. 276, 359 F. 2d 260 (1966): 
Karikas v. United States, supra; Crawford v. United States, 
supra. 


b. Closing remarks relating to the testimony of Frances Robinson 


Appellant argues that the prosecutor indulged in remarks to 
the jury in closing argument unsupported by the evidence seri- 


“This case is similar to the situation in Green v. United States, 121 
U.S. App. D.C. at 118, 348 F. 2d at 342 (1965). There the Court found that 
the vital incriminating information was not supplied by the prosecutor's 
leading questions. The Court said, “In these circumstances, the lack of ade- 
quate assurance that the trial court properly exercised its discretion in 
permitting some leading questions is not reversible error.” 

* Appellant’s trial counsel asked Crocker on cross-examination the follow- 
ing question without ever previously asking whether or not the four subjects 
might not have entered the appellant’s auto (Tr. 51, emphasis supplied). 

“Q. About how much time lapse was there between the time the men 
left the car until the time they returned to the car?” 
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ously prejudicing appellant. In support of this contention ap- 
pellant refers to a portion of the prosecutor’s closing remarks 
in which he made reference to the testimony of Frances Robin- 
son. The prosecutor stated that Mrs. Robinson had testified 
that she had seen appellant in the store, as a customer, on prior 
occasions and that he was not one of the robbers who entered 
the store on that particular day. Relying on this testimony, the 
prosecutor suggested that because appellant was known to the 
employees of Save-More, it was logical that his role in the 
robbery be that of “getaway driver”. Appellant’s contention 
that this remark amounted to plain error is entirely without 
merit. Counsel are given wide latitude in their closing argu- 
ments if the statements have some basis in fact. Pritchett v. 
United States, 87 U.S. App. D.C. 374, 185 F. 2d 438, cert. denied, 
314 U.S. 905 (1951). And we think it is clear that this remark 
was rationally predicated on the factual testimony elicited from 
a Government witness by appellant’s own counsel, and dispas- 
sionate and fair in all other respects (Tr. 49-50, 53-55). 


c. Prosecutor’s rebuttal to defense counsel’s remarks giving reasons why 
appellant chose not to testify 


Acknowledging his prior exploration of the matter in his 
closing address to the jury, appellant nevertheless claims that 
the prosecutor offered “adverse rebuttal comments on appel- 
lant’s failure to testify”. The chronology of the testimony was 
as follows. Appellant’s counsel in his closing argument said (Tr. 
80-81) : 

“Now, I ask you, and you have sworn to judge this 
case on the basis only of the evidence, and let us review 
that evidence and let us think about a few things here. 

“The first question is as to why the defendant did 
not take the stand. There are many reasons, and one of 
the reasons why the defendant did not take the stand 
is that he lacks mental capacity to match wits with the 
trained and astute and intelligent United States Attor- 
ney. He lacks the ability, no matter how innocent he is, 
to make himself appear innocent to impartial observers 
such as yourselves. 
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“Now the fact that a man does not take the stand 
doesn’t mean that he is guilty. In fact, the Judge will 
instruct you on the law in this regard, and one of the 
most basic principles of our Constitution is that although 
anyone can take the stand, he doesn’t have to. And for 
this very reason the fact that he may lack the mental 
facilities to vindicate himself in your eyes if he did take 
the stand is not a reason to find him guilty.” 

The prosecutor rebutted with the following argument on behalf 
of the Government (Tr. 85) : 

Mr. Parmer. Counsel has stated that the reason the 
defendant has not testified is because he has not the 
mental competence to match wits with—— 

Mr. Cramer. I am sorry, excuse me, I do not like to 
interrupt counsel at all, but I don’t think I said that is 
the reason. I said that there are many reasons and that 
certainly maybe one of them would be his mental 
capacity. 

Mr. Pater. Well, he indicated that one of the rea- 
sons the defendant did not take the stand was because 
he did not have the mental competence to match wits 
with us. 

It it has been established in the law for a long time 
that one of the greatest devices of finding out the truth 
is by means of cross examination. And apparently, that 
is what the defendant did not wish according to what his 
counsel told us. 

Ordinarily, any comment or argument to the jury by a prose- 
cutor reflecting upon the defendant’s failure to testify violates 
his right against self incrimination and is error. Griffin v. Cali- 
fornia, 380 U.S. 609 (1965) ; Stewart v. United States, 366 U.S. 

* 1, 2, (1961); White v. United States, 114 U.S. App. D.C. 238, 
314 F. 2d 243 (1962). But counsel may make argument which is 
based upon evidence or reasonable inferences therefrom and 
may reply to argument of opposing counsel, and in so doing may 
make statements which might otherwise be improper. See Lawn 
v. United States, 355 U.S. 339, 359 n. 15 (1957) ; United States 
v. Stromberg, 268 F. 2d 256 (2d Cir.), cert. denied, 361 U.S. 863 
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(1959), Henderson v. United States, 218 F. 2d 14 (6th Cir. 
1955) ; Malone v. United States, 94 F. 2d 281 (7th Cir.), cert. 
denied, 304 U.S. 562 (1938). And more specifically, although 
@ prosecutor may not ordinarily comment on the fact that the 
accused failed to take the witness stand, he is permitted to do 
so in response to argument by defense counsel which refers to 
the accused’s invocation of his Fifth Amendment privilege. 
Babb v. United States, 351 F. 2d 863, 867-868 (6th Cir. 1965); 
United States v. Feinberg, 140 F. 2d 592 (2d Cir.), cert. denied, 
322 USS. 726 (1944) ; Baker v. United States, 115 F. 2d 53, 544 
(8th Cir.), cert. denied, 312 U.S. 692 (1940); 8 Wigmore, Evi- 
dence § 2272 (McNaughton Rev. 1961); see Scanlon v. United 
States, 223 F. 2d 382 (1st Cir. 1955); ef., United States v. 
Stromberg, 268 F. 2d 256 (2d Cir.), cert. denied, 361 U.S. 863 
(1959). Here, the prosecutor carefully limited his response to 
the defense counsel’s remarks commenting only on the func- 
tion of cross-examination. He merely answered defense coun- 
sel’s argument referring to the reason appellant did not take the 
stand—that is, because of his lack of mental capacity, appellant 
could not withstand the prosecutor’s cross-examination and still 
appear innocent. 

Furthermore, the trial judge instructed the jury that the 
defendant’s failure to take the stand was not to be used against 
him and that counsel’s remarks were not to be construed as 
evidence (Tr. 87-88, 93). Thus, not only were the prosecutor’s 
remarks carefully limited to rebutting defense counsel’s argu- 
ment but the entire exchange was put in its proper perspective 
by the trial judge’s instruction. See Moody v. United States, 
376 F. 2d 525 (9th Cir. 1967); Walsh v. United States, 371 F. 
2d 135 (9th Cir. 1967); United States v. Edwards, 366 F. 2d 
853 (2d Cir.), cert. denied, sub nom, Jakob v. United States, 386 
US. 908 (1966) ; Kitchell v. United States, 354 F. 2d 715 (1st 
Cir.), cert. denied, 384 U.S. 1011 (1966); Desmond v. United 
States, 345 F. 2d 225 (1st Cir. 1965) ; Sterling v. United States, 
333 F. 2d 443 (9th Cir.), cert. denied, 379 U.S. 933 (1964); 
United States v. Shapiro, 103 F. 2d 775 (2d Cir. 1939). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 
Davip G. Bress, 
United States Attorney. 
Frank Q. NEBEKER, 
Auutan M. Paumer, 
Assistant United States Attorneys. 
H. Yate Gutnicx, 
Special Attorney 
to the United States Attorney. 


U.S. GOVERNMENT PRINTING OFFICE: 1968 


‘ 
i 
i 
P 


REPLY BRIEF FOR APPELLANT 


UNITHD STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,151 


GEORGE N, DEAL, 
; Appellant, 
5 
UNITED STATES OF AMERICA, 
Appellee. 


s 2 


Sor 


Vv. 


‘ 


ee 
Forma Pauperis Appeal From a Judgment of the 
United States District Court 
r the District of Columbia 


3 
United States Court cf Appeals 
tor the District of Columdia Circuit 
‘or the <¥ of Colu MARSHAL L. Conn 


; 1343 H Street, N.W. 
FILES DEC 29 1968 Washington, D.C. 20005 


Attorney for Appellant 
(Appointed by this Court) 


December 30, 1967 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,151 | 


GEORGE N, DEAL, 


Vv. 


| 
Appellant, 

| 

| 


UNITED STATES OF AMERICA, | 
Appellee. 
| 


ee 
Forma Pauperis Appeal From a Judgment of the 
United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


| 
THE TRIAL COURT ERRED IN DENYING 

APPELLANT'S MOTION FOR JUDGMENT OF ACQUITTAL 

| 

Appellee's contention that the evidence supports to a certainty 

l/s 

appellant's involvement as an aider and abettor glosses over the following 


serious discrepancies in the Government's factual case that establish the 
insufficiency of the evidence to warrant an inference of appellant's guilt. 
| 
(a) Charles Crocker, the sole witness /against appellant, 
| 


did not identify or in any way describe the persons who alighted 


1/ Appellee's printed brief has not yet been filed and references to page 
numbers therein are omitted. 
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from and the persons who subsequently entered appellant's 
automobile in the alley; nor did he state that they were the 
same persons. 

(b) The Save More employees did not identify or in any 
way describe the persons who robbed the store, except to 
confirm that appellant was not one of the robbers. 


(c) It was more than reasonably doubtful that the four 


persons alleged to have been appellant's automobile passen- 


gers could have perpetrated the robbery between 11:30 and 
11:45 a.m., if appellant's automobile arrived in the alley at 
approximately 11:00 a.m., as Crocker testified, and if the 
events Crocker witnessed took "between ten and fifteen 
minutes" as he claimed (Tr. 51). 

(d) Crocker's observation of the activities of appellant 
and the automobile passengers upon their arrival in the alley 
was admittedly impaired by his seated location within the 
center of an office «vith a restricted view of the area. 

(e), The patently innocent nature of appellant's overall 
conduct, while he was observed in the alley, belied his parti- 
cipation in a criminal act. 

The foregoing matters, coupled with the consistently vague, un- 


certain and equivocal testimony of Crocker, the most crucial portions of 


| 
| 
-3- 
| 
| 


which were elicited by the prosecutor's leading questions, should have com- 
pelled a reasonable mind to fairly reject the possibility of appellant's guilt 
beyond a reasonable doubt. 
| 
Without justification from the record evidence, the court com- 
pelled the jury to consider whether a legitimate mierence of guilt could be 
drawn that appellant drove away with persons who were robbers, and that 
such persons were originally in the company of appellant when he arrived in 
the alley. Appellant contends that in light of the grossly incomplete testi- 
mony in this case, such considerations were sheer speculation and could not 


serve as a basis for a reasonable mind to fairly conclude guilt beyond a 


reasonable doubt. 
| 


E | 


THE PROSECUTOR'S REMARKS TO THE JURY AND 
LEADING QUESTIONS CONSTITUTED PLAIN ERROR 


Appellee's basic defense of the prosecutor's conduct is that, 

| 

except in one instance concerning opening remarks (Tr. 6), no objections 
| 


were raised at trial. However, in addition to the opening remarks, appel- 


| 
lant believes that defense counsel also objected, in substance, when he 


interrupted the prosecutor's rebuttal argument acs the reason for 
ne failure to testify (Tr. 85). In any event, appeliee recognizes 
that, without regard to objections at trial, the court may apply Rule 52(b) 


of the Federal Rules of Criminal Procedure if it aeternee that errors 
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alleged by appellant reqfresent defects affecting substantial rights. 


A. Improper Leading Questions. 
t 

On the matters of grave importance to appellant's case, the 
prosecutor asked the following four leading questions of the only Govern- 
ment witness who identified appellant (Appellant's Br. 11, 13): 

“Now, on August the 17th, 1966, a Wednesday, 

about 11:30 or quarter to twelve, about that general 

time span, a.m. -- in the morning -- where were you?" 

(Tr. 39) 


"Now, directing your attention to the other four 
men... (Tr. 42) 


- | - in the direction that they walked . . . is that 
away from or towards the Savemore Supermarket?" 
(Tr. 42) 


"Now, after the four men got into the car, did they 
do so slowly, or how did they get in?" (Tr. 47-48) 


Crucial testimony was adduced from such questions, whose use clearly 
abused the guidelines established by this court in Green v. United States 
121 U.S. App. D.C. 111, 348 F. 2d 340 (1965) (Appellant's Br. 13). 

The prosecutor, without requiring Charles Crocker to originate 
testimony, positioned him as merely confirming the prosecutor's state- 
ments as to the date and time of the day that appellant arrived in the alley, 
the identity of "parties" who alighted from his car, their destination, and 
the subsequent entry into appellant's automobile of persons emerging from 
the rear entrance of 1524 F Street. In effect, the prosecutor single ~handedly 


made the Government's case. For example, the question 


| 
== 
| 
| 


"Now, directing your attention to the other 
four men, in the direction that they walked, those 
four men, is that away from or toward the Save- 
More Supermarket?" (Tr. 42), | 


was not phrased in the neutral alternative as appellee claims. The cor- 
rect direction of the men upon emerging from an alley running east-west 
between 15th and 16th Streets, was "south on 16th Street towards F Street", 
and not ''Towards the Save-More, " which is located at! 1531 F Street, N.E. 
The prosecutor took advantage of the witness' confusidn between direction 
and destination: a devastating tactic that gave the appearance of direct 
evidence, and, of itself, could have persuaded the jury that appellant's 
passengers robbed the Save More. Foreclosed was the possibility that 
appellant's passengers walked towards F Street to oh an innocent destina- 
tion. The impropriety of the prosecutor's question is lemphasined by the 
witness Crocker's statements that he could not see the Save More from 


his office (Tr. 40-42); that he did not see the four persons either enter or 


| 
leave the Save More (Tr. 51-52)(Appellant's Br. 6-7); and that he was in the 


process of answering a prior question in narrative form, which, if completed 
| 


under proper direct examination, would probably have developed the "F 
| 2/ 
Street" answer rather than the objected to "Save More". 


| 
The trial court was particularly impressed by what it mistakenly 
believed to be the witness' account of the destination of, the persons who left 


2/ "A. . . the car stopped and four parties got out of the car, walked to 
16th Street and proceeded. . ." (Tr. 41) 
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appellant's automobile. In denying appellant's motion for judgment of 
acquittal, the court stated, ''He [Crocker] described them,and he described 
where they went . . ." (Emphasis added.) (Tr. 67). The court, in recollecting 
only the answer and not the question, was also impressed by the prosecutor's 
unsubstantiated opening remarks wherein he first stated that: 


' 


', . . Charles Crocker . . . shortly before the robbery 
sees these five men pull up in a Buick, four men got out 
and go around the corner in the direction of the Save more 
store.'' (Emphasis added.) (Tr. 5) (Appellant's Br. 11) 
Appellant contends that the case against him as an aider and 
g 
abettor required a determination that the Save More store was the destina- 


tion of his automobile passengers. The prosecutor's questions and remarks 


permitted unfair acceptance of such, as a fact, by the judge and jury. 


B. Closing Remarks Unsupported by the Evidence. 


Appellee views Francis Robinson's testimony, of having seen 
appellant on a prior cee as providing a basis in fact, for the prosecutor 
to argue that this occasion was before the robbery and a reason for appellant 
not assuming a more active role. Although it is true that such information 
was elicited during cross-examination, if the prosecutor intended to use it as 
he did he was required to ascertain by redirect examination the foundation of 
the witness’ recollection, particularly when the prosecutor had access to 
information that defendant was at liberty pending trial of this case (Appellant's 
Br, 14-15). In light of this fact and the substantial period of time that lapsed 


between the robbery and the trial it was a virtual certainty that the witness 


=¥= 


was referring to "having seen" appellant before the trial and not before the 


robbery, and the prosecutor's remarks ascribing a false motive to appellant's 


conduct constituted serious error. | 


C. Rebuttal Argument of the Prosecutor Attackin 
Appellant's Failure to Testify. | 


While agreeing that it is reversible error for the prosecutor to 

comment or argue about the failure of the accused to testify, appellee asserts 
| 

that an exception to this rule is reply toargument of defense counsel, par- 
ticularly where such argument refers to the defendant's exercise of the 
right not to testify. The cases cited present situations unlike the instant 
case and do not constitute authority for appellee's position. 

Babb v. United States, 351 F. 2d 863, S68, (6 Cir. 1965), related 
to defense counsel explaining the failure to testify by implying that the defen- 
dant could have satisfactorily accounted for his eonivemen? but such was 


unnecessary in view of the government's weak case.; The court specifically 


found that this accompanying explanation was an invitation to the prosecutor 

to comment. 
United States v. Stromberg, 268 F. 2d 256, 271 (2 Cir. 1959), 

cert. denied, 36 U.S. 863, concerned a prosecutor's indirect attack against 

other defendants who did not take the stand. 
United States v. Feinberg, 140 F. 2d 592, 595 (2 Cir. 1944), 

cert. denied 322 U.S. 726, involved a situation where defense counsel assured 

the jury as to what the accused would have said on the stand. 
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Baker v. United States, 115 F. 2d 533, 544 (8 Cir. 1940), cert. 
denied, 312 U.S. 692, dealt with the issue of defense counsel assailing the 
veracity and credibility of a Government witness. 


Scanlon v. United States, 223 F. 2d 382, 391-392 (1 Cir. 1955) 


pertained to comments by the prosecutor on the non-froduction of evidence 
peculiarly within the control of defendant. 
In the case now before the court, the explanation of defense 


counsel for defendant's failure to testify (Tr. 80-81) was clearly not within 


‘ 


the scope of approved rbbuttal comment by the prosecutor. It constituted no 
more than a paraphras@d restatement of the reason for the constitutional 


presumption of innocen¢e as confirmed by the United States Supreme Court 
3/ 
in Griffin v. California! 380 U.S. 609 (1965) , quoting Wilson v. United 


States, 149 U.S. 60, 66: 
"It is not every one who can safely venture on 
the witness stand though entirely innocent of the 
charge against him. Excessive timidity, nervousness 
when facing others and attempting to.explain trans- 
actions of a suspicious character, and offences 
charged against him, will often confuse and embar- 
rass him to such a degree as to increase rather than 
remove prejudices against him. It is not every one, 
however honkst, who would, therefore, willingly be 
placed on thé witness stand," 

) 

Appellee argues further that the trial judge's instruction to the 


jury put the entire matide of the prosecutor's comments in perspective. A 


number of cases are cited purporting to support this view. However, a 


———————— 
3/ Cited in Appellee's brief. 
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a/ 


scrutiny of the precise language of the court's charge,, in light of appellee's 


cases, contravene appellee's apparent contention that the court's instruction 
completely cured the prosecutor's error. The cases reliedupon are concerned 
with the prosecutor remarking on a defendant's failure to establish a particular 
fact, or contradict or refute the government's PSB, rather than with 


defendant's failure to take the stand himself. Such restricted and indirect 


| 
references to the defendant not testifying are not comparable to the instant 


case. 
Moreover, in each of these cases the court instructed the jury 
more precisely than in the present case that "no presumption of guilt, no 
| 


inference of guilt, no inference of any kind may be drawn from the failure 
| 


of a defendant to take the stand and testify". Moody v.| United States, 376 
| 
| 


F, 2d 525, 532 (9 Cir. 1967); appellee's other cases on this point to the same 


effect. It should also be noted that in United States v. Edwards, 366 F. 2d 
852 (2 Cir.), Kitchell v. United States, 354 F. 2d 715 (1 Cir.), and United 
States v. Shapiro, 103 F. 2d 775 (2 Cir. 1939), cases ace by appellee, the 
court issued immediate curative instructions admonishing the jury to dis- 
regard the prosecutor's statement and not to draw any unfavorable inference 


from it. In fact, appellee's case, Desmond v. United States, 345 F. 2d 


4/ "You will recall that he did not take the witness stand in his own defense. 
You are told that the fact that he did not take the witness stand is not to 
prejudice you in any way against him. Under the law he has a right to 
take the stand or not to take the stand as he sees fit -- that is his right 
and it is not to be subject to any comment in your jury room." (Tr. 93) 
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225 (1 Cir. 1965), wag reversed on the ground that the prosecutor's bare 
statement to the jury ‘ - "the evidence stands unimpeached and uncontra- 
dicted" -- constituted infringement of a constitutional right as comment 
on defendant's failure i, testify, and the error was not promptly corrected 
by the court. (At 226-227) 

Serious omissions of substance from the language of the instruc- 
tion employed by the trial court herein concerning the defendant's failure 
to testify, delay'in promptly charging the jury on this point immediately 
after the prosecutor's febuttal, and the nature of the prosecutor's direct 
attack upon this defendant's failure to testify, are all matters that dis- 


tinguish appellee's cite cases from this case and require treatment of the 


prosecutor's comment as reversible error. 


; CONCLUSION 
For tie lass eta reasons, it is respectfully requested that 


the judgment be reversed. 


{ Respectfully submitted, 


Marshal L. Cole 
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Washington, D.C. 
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